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1. Legal Traditions and Mbdern Tensions in Asia

The legal traditions of Asia are al nost as variegated as
its cultures. To discuss Asia as an entity in terns of |egal tra-
ditions is arbitrarily to apply patterns and purpose to geographic
conveni ence. These |egal systens have been shaped by successive
waves of influences on a nyriad of smaller societies, each of which
had devel oped i ndi genous | egal [religio-dispute-settlenment] tradi-
tions. Superinposed |ater were el enents of the great Asian cul tur-
al and religious heritages, all of which fornul ated | aws and est ab-
I i shed new social norns. Buddhi sm Islam Hindu, and Confucian
concepts of law, intimtely associated with concepts of the state,
its leaders, religion, political legitimcy, and power forned the
pre-colonial authority, and thus |egal structures in Asia. Over
time, influences over areas and groups shifted through expansion
and contraction of these religions.

Wth the advent of colonial rule, a variety of European
| egal and administrative systens and institutions were forcibly
inflicted on these al ready heterogeneous traditions. The British
common | aw strongly influenced the subcontinent, Burma, Ml aysi a,
and Singapore. The Napol eonic code was inportant in the forner
| ndochi na states, Dutch adm nistrative | awin I ndonesia, and Ger man
| aw and traditions fornmed the bases for Japanese | egal and adm n-
istrative systens which in turn were inposed on Korea and Tai wan.
The United States | egal systemexerted a profound i nfluence on the
Phi | i ppi nes, building on four centuries of Spanish rule.

Laws were often applied differentially; in some places ol der
patterns served the fam|ly and rural areas or specific ethnic, lin-
guistic, or religious groups or isolated regions, the colonial
powers in some areas ruling indirectly, while westernized | aw ap-
plied to the elites and urban, internationalized centers. The
formal and informal |egal systens in the sane state, serving di-
verse interests and often dianetrically different, were often in
internal tension, cenented only by the force of the colonial
aut horities.

| ndependence, international trade and investnent, changing



adm ni strations, and the alluring, and politically vibrant, appeal
of nodernity, which was both externally and sonetinmes internally
perceived to be necessary for legitinmacy, pronpted both new and
ol der states to wite new constitutions, espouse revised |egal
codes, restructure their courts, and train staff. One such
notivation was to elimnate the unequal treaties of the nineteenth
century. Yet beneath these noderni zed i nstitutions, sonetines only
veneers, often lay traditional attitudes toward |law, the role of
the state, and concepts of power. Wiere in the west the |ega
tradition was alinear, increnental progression wthin a continuous
cultural context, in Asia as a whole and in individual states the
changes were sudden, stark, and often alien.

The judicial systens, then, were seen by sone not only as hos-
tile, but as tools by those with power to maintain authority. In-
sofar as they were nodern, they nmay have been conceived as irrele-
vant to needs, even destructive of traditional, nore personal nmeans
for dispute resolution. In many traditional or transitional soci-
eties, power is regarded as highly personal and finite, and thus to
share it is to lose it; the judicial staff and processes are then
viewed as elenents of the personal entourage of state or |oca
| eaders. An independent judiciary in such states is an oxynoron.

Lawand its reflection in the judicial systemin the Wst al so
in part was devel oped through and mrrored the val ues of societies

that are still institutionally and personally confrontational;
socially and through judicial institutions that are said to be
inmpartial, we confront each other and the state. Many Asi an

societies, on the contrary, go to great lengths to avoid either
type of confrontation, seeking instead the nmedi ati on of the m ddl e-
man or third party and informal dispute-settlenent nechanisns, a
fundanmental ly different approach from confrontation through the
courts. These different perceptions color the role and utility of
t he nodern judicial process in each society.

Thus, when the West espouses its perhaps singularly nost im
portant critical concept reflecting its view of justice--the Rule
of Law--to which all [including the rulers] are theoretically
equal ly subject, many in Asia mght respond differently, by com
menting, "The rule of what and whose | aw?" Except anong western-
ized elites, the "Rule of Law as an archetypical slogan is nean-
ingless in Asia. Law in many societies was equated wth punish-
ment; the state and its | eaders, with an institutional nonopoly on
norality, were above | aw. Thus those who opposed the state or its
| eaders were, a priori, inmoral. It is not too inaccurate to
charge that in seeking to expand and i nprove the adm ni stration of
justice, foreign donors unintentionally inposed their own i nages of
| aw on Asi an soci eti es.

Yet many in the | eadership of these societies, who are often
western educated, recognize the value of these judicial systens
both as neasures and neans of nodernization. They are quintes-
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sentially necessary for foreign relations and foreign trade, and
will becone even nore inportant as interdependence of world
resources and information grow.

It is outside the purview of this short essay to di scourse on
the specific business-oriented |egislation necessary to encourage
productive indigenous and foreign private investnent. This is
apparent, at |east to such investors in any | onger-range productive
enterprises. Yet the private sector and |law are |inked sonmewhat
nore subtly within an >adm nistration of justice system Engagi ng
in productive private sector activities not only requires the
desiderata of investnent l|aws and regulations and protection
agai nst nationalization, but perhaps nore basic in any system of
justice it requires two factors: predictability and an unprejudi ced
means for adjudication of disputes. The | egal system supplies
these elenents in a nodern econonmy even under abruptly changing
political adm nistrations. Any effective private sector activity
is thus linked to nodern systens of justice.

The noderni zation of judicial admnistration is thus inpor-
tant, both for the substance of the benefits it mght bring and for
the images of nodernity it creates. Anong foreign and donestic
elites it may be a shared need and value, but this is a relatively
smal|l coterie of influential groups. Yet those who attenpt to
change | egal [power] systens [and power, sex, and food patterns are
probably the nost difficult social attributes to alter], should do
so understanding the nature of the traditions that may influence
the efficacy of their efforts. As the history of judicial systens
in Asia is both conplex and diverse, this should pronpt caution in
donor or recipient expectations of early and efficacious results of
ai d.

To what extent are such systens of the "adm nistration of jus-
tice’ actually about justice in distinction to law, and if so,
whose justice? Justice, like fairness and corruption, are cul-
turally defined, indeed justice is in part defined by what is
considered unjust [see Appendix 1], and within any ethnically
het er ogeneous state may be then divergently interpreted. Societies
are thus poised on the horns of two dilenmas: one is between
enpl oynment of existing, nodern |egal systen{s] and traditional
non-formal dispute-settlenent nechani sns; and the other between
classic patterns of personalized power together with the use of
| egal institutions for state or personal purposes, and nodern vi ews
of justice as reflected in refornmed |egal systens, inpersona
power, and the UN Uni versal Decl aration of Human Ri ghts, which nost
states have signed.

The formal |egal system is a single, sonetines relatively
m nor, aspect of a nore conplex set of social control and di spute-
settlenent institutions, many of which are not codified under
western-style law. Social, attitudinal, and institutional changes
may be nore a product of non-judicial evolution, the formal | egal

3



structure later reflecting these changes. 1Is it then appropriate
and efficacious to attenpt to inprove their efficiency and influ-
ence, and if so, to what effect?

The answer is that such efforts are necessary but rarely suf-
ficient to affect and inprove justice as defined by the United

Nations through formal |egal mechanisns. It is necessary because
there is sonme national, and a great deal of international, denmand
for these changes in an increasingly interdependent world. I t

woul d not be sufficient if focus is solely on judicial admnis-
tration, however, for if lawand the judiciary reflect social norns
[ see Appendix 1], then legal refornms will not necessarily |ead
reformof core social and political values, and legal reformwl|
be thus subvert ed.

Infornmulating this still tentative analysis, it i s now neces-
sary to turn to the work of international donors to see what they
have done, and how they have articul ated their prograns, and draw
fromthe evaluative literature what i s known about the efficacy of
such progranms in Asia.

2. Justice, Denocracy, and Human Rights Progranmng in Asia

"Admi nistration of Justice" projects may present what ap-
parently is a Cartesian clear and distinct budget category for
assessnment, but it does not begin to reflect AID s interest in or
activities concerning law and the judicial system let along
programs in rights and denocracy in Asia. The enphasis is
reoccurring, and seens now at a cyclical high.

This concern has extended to both the public and private
sector, and foreign donors also have been exceedingly active in
this field. Inthe United States sone of this concentration was in
the past an outgrowh of a search for international security, the
fear of insurrections and revolution, especially fromthe left, and
the concept that the '"Rule of Law could help contain conmuni sm
It is no happenstance that in the United States May Day becane
reincarnated as Law Day. There is no question that foreign assis-
tance in the United States was weighted in favor of containnment,
and largely justified to the Congress in these terns.

Many in the private sector [and the quasi-private, or quasi-
public sector] shared this concern, and programmng in fields rel a-
ted to lawand justice and i nprovenent in adm nistrati on associ ated
wi th | aw becane inportant.

It is because of this inportance that the AID records on this
category of assistance are inadequate. There were many projects
t hroughout Asia in which law [very broadly interpreted] seens to
have played an inportant role; but |aw was nost often |linked with
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other, related activities, such as public adm nistration, inprove-
ment of tax or regul atory agencies, sonetinmes agrarian i ssues. Law
programming in Asia directly by AID was then often associated with
a substantive problem not the courts, judicial adm nistration, or
justice by itself.

There seens to have been two bureaucratic reasons for this.
Most inportantly, direct AIDprogrammng inthis field [in contrast
to that through internedi aries, see Appendi x 3], however broadly or
narrom y defined, is both small and |abor intensive--a great dea
of staff tinme spent on relatively small anounts of noney. Since
pressures to reduce all mssion staffs have been intense and con-
ti nuous, USAIDs could rarely afford the | uxury of such direct prog-
ramm ng, even assumng their interest and the apparent need.

Second, al though there have been many sectoral specialists in
Al D, there have been few authorities on | aw and devel opnent as the
many | awyers enpl oyed were rarely in programm ng positions. Thus,
[ al t hough the avail able records may be inconplete] in only a few
cases did mssions programin lawdirectly: Afghanistanin a’ Legal
Training Project,” and in Nepal in one ’Strengthening the Lega
System’ In both cases, the nonies were snall

PVOs and foundations, in contrast, were especially suited to
pursue | aw and human ri ghts programm ng. They were | abor-intensive
organi zations, willing to sustain high adm nistrative-to-program
expenditure ratios, and closer personally to the grant-giving
process and recipients than the | arger USAIDs. They could respond
qui ckly, without the often two-year project cycle delay. Thei r
contacts were often nore diverse, and they could act in cases and
i n support of organi zations, such as those in human ri ghts or | egal
aid, with which official relations were perceived to be i nappropri -
ate. At issue was not nornmally the question of the ultinmate source
of the funding [from AID], which was apparent even to the casua
observer; it was the potential directness of such official funding
t hat was consi dered i nproper.

There were many i nstances in Asia, however, of Al D progranm ng
inlawrights related fields. They were acconplished through three
di fferent mechani sns:

1. Direct, through USAID programm ng in which |aw, or aspects
of law, was |inked to another, normally sectoral, activity [e.qg.,
Land Mapping in Indonesia, Agrarian Reform in the Philippines,
Laos, Vietnam decentralization in a variety of states; public
adm ni stration training, etc.];

2. Indirect, through USAID support of internediaries on an
i ndi vidual grant basis [e.g., Devel opnent Program G ants, Opera-
tional Program Grants, or separate contracts], or through PVO co-
financing projects in a wde variety of countries. This was by far
t he nost comon form of activity;
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3. Al D Washington activities [e.g., regional funding], in
which AID)Wheld the funds and allocated themeither centrally or
in the field. The largest single category was the 1979-89 Asia
Regi onal G vil and Human Rights Project [$23.674 million; also the
Asi a/ Near East Regional Human Rights Project, 1988-93 at $1.453
mllion]. Since the late 1960s, AID has continued to fund the
progranms of the Asian-Anmerican Free Labor Institute [ AAFLI], which
provi des support for l|abor rights and education projects in many
countries in the region.

Now, however, the Denocracy Initiative has given newfinancia
vigor to this broad |lawrights category. The FY 1991 totals for
Asia are $2.473 million. Yet Asiais no longer apriority; for the
sane year the Latin Anerican Bureau totals are over $69 mllion
Europe in excess of $32 mllion, South Africa $17 mllion, and the
Africa Bureau an addition $12 mllion plus.

Al D proposes to spend over $7 million in FY 1992 on the Denoc-
racy Initiative in Asia, with Indonesia [the |argest, sone $2 m |l -
lion], Thailand, the Philippines, Bangl adesh, and Nepal specifical -
'y included.

This allocation of substantial resources raises a continuing
programm ng dilemma: whether a donor should provide assistance
where the chances of success are greatest [by inplication where
needs mght be |less urgent], or where the needs are greatest but
the chances of success are less. Cbviously, this is a far nore
conpl ex issue, and there is no sinple resolution to the problem as
U S. national interests and ot her considerations are involved. The
calculations on the possibilities of success may also be highly
subjective. There is no clear answer, but in making these basic
funding decisions, a donor is commtting a type of denocratic
triage--deciding which states to help, and which to |l eave to their
oWn resour ces.

In earlier AID programm ng out of Washington, there were two
maj or sources for |law, denocracy, and human rights activities.
These were the Title IX [civic participation] D vision of PPC
whi ch ended about 1981, and the direct budget support [as opposed
to project-specific grants] to The Asia Foundation beginning in
1968, until a separate line itemin the congressional appropria-
tions was established for it.

Title 1 X engaged in a wide variety of programmng with U S.
organi zations, although others were included, which in turn had
links internationally. Wrk with |egislatures and other types of
activities, including research, that furthered the denocratic
process, participation, and | awwere their focus for the decade and
nore that they existed. A large network of interested organiza-
tions and i ndivi dual s was devel oped, which was | ost when the office
was abol i shed.



The Asi a Foundati on was t he prem er organi zati on funded by Al D
for law, human rights, and denocracy progranmng. Its interest in
these fields, however, predates Al D support, and fostering denoc-
ratic rights was built into its programm ng objectives in its
articles of incorporation in 1954. The major |egal progranmm ng of
The Asia Foundation began in Korea in about 1962, but there no
doubt were earlier and i nportant precedents. Legal programm ng was
al so inportant in Thailand and the Philippines, and many projects
were supported with | egislatures and mnistries of justice as well.

Law was | inked in various Foundation reports in a manner which
make it difficult to separate out solely |egal progranms wthout
perusi ng each grant, which tinme does not now permt. |In Asia Foun-
dation annual reports, grant categories nentioned are, for exanpl e,
| aw and devel opnent [1968], | aw and adm ni strative services [ 1969],
law and the judiciary [1984], |egal systens and the adm nistration
of justice [1987, 1988]. \What is evident is that the Foundation
was spending in these categories a | arge percentage of its program
funds, probably averaging about $1 million annually [1984, $1.2
mllion; 1986, $927,228; FY 1987, 785,000; FY 1988, $927,000; and
in 1989 $1.520 million, plus $4.050 mllion for denocratic plural -
ismand $1.052 million for representative governnent].

In Korea, for exanple, which had one of the largest |ega
prograns, assistance centered on the institution training all
| awyers, judges, and prosecutors, court adm nistration, mnistry of
justice i nprovenent, publishing the Suprene Court records, training
abroad, legal research, legal aid, attendance at internationa
| egal neetings, assistance in establishing a famly court, para-
| egal activities, and related activities.

For work in the field of law, The Asia Foundation also re-
ceived funds from ot her donors. The Luce Foundation provided them
$975,000, in three grants [1969, $250,000; 1972, $125,000; 1991,
$600, 000]. Sone of these funds went to hire staff to strengthen
the Foundation’s capacity to program in the field. Furt her
di scussi on of The Asia Foundation's nore recent |egal progranm ng
will be found in Appendi x 4.

| nportant as well has becone the International Center for Law
and Devel opnent. Founded in 1978 as a later incarnation of the
I nternati onal Legal Center, which itself was an offspin of the Ford
Foundation’s legal progranmng in the 1950s, the Center 1|inks
poverty, human rights, |law, and devel opnent [see Appendix 5 for a
full er discussion]. " Qur efforts,” the Center’s docunentation
notes, "centre on the need to help rural comunities gain greater
capacities to change and control their social environments through
processes entailing organization and efforts to secure nore nean-
i ngful denocratic participation and nore effective recourse to | aw,
notably human rights [aw "

For the 1990-92 period, the Center has a program on ecol ogy
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and human ri ghts, and one focused on "partici patory devel opnent and
enforcenment of international human rights standards by the rura
poor and disadvantaged in Asia." This programis funded by The
Ford Foundati on.

Ti me and space does not allow here detailed discussion of the
nunber of other donors that have assisted in programmng in and
support of law, such as the International Conmm ssion of Jurists,
and groups focused on another professional or sectoral field but
concerned about law within that field [e.g., the International
Press Institute, AAFLI, Land Tenure Center, etc.]. It would be
remss not to nention in nore detail The Ford Foundation [see
Appendi x 6]. Legal progranmmng in the Ford Foundation started in
the 1950s, and directly and through internediaries has continued.
Ford has continued to engage in | aw and hurman rights programm ng in
Asia through its offices in Beijing, Mnila, Bangkok, Jakarta
Dakha, and Del hi .

Mention should also be nmade of the activities of foreign
organi zations. The German foundation [e.g., Frederick Ebert Zf-
tung], has supported human rights activities and conferences
t hroughout the region, and the International Devel opnent Research
Center [Canada] has done inportant research on issues in corrup-
tion.

No conprehensi ve di scussion of law, rights, and denocracy and
AID in Asia could neglect several inportant issues, the nost
controversial of which was support for the police through 'public
safety’ progranms. Concern about public safety projects in Vietnam
and their relationshiptointelligence activities eventually pronp-
ted the Congress to force the stoppage of AID support to |oca
police in the early 1970s, although an ’'Internal Security’ project
in the Philippines involving the police continued until 1976.
Police programmng is, of course, a type of |law project but one
usually of a singularly different nature.

Closely related to police [and mlitary] work has been those
projects that had a primary [eradication, crop substitution, etc.]
or secondary focus [rural or area devel opnent in narcotics-grow ng
regions] on anti-narcotics activities. These projects were w de-
spread, and involved sonetines direct links to the police and the
| aw enforcenent activities, and in sonme countries with the mli-
tary. These too mght be interpreted by sonme as a form of |egal
pr ogr amm ng.

Al D does not programdirectly with the mlitary, except per-
haps on anti-narcotics activities, but an unknown el enent of the
| egal and judicial equation is the degree to which foreign mlitary
officers who were sent to the United States for training were
trained in mlitary justice, |aw and devel opnent, or other fields.
In many societies, the nunbers of officers so trained totalled in
the tens of thousands.



If, then, within the broad spectrumof |aw projects, one were
to group all those supported directly or indirectly by AID invol -
ving enforcenent of |aw [police, anti-narcotics, tax collection
custons controls, training of prosecutors, etc.], in contrast to
those fostering rights under |aw or changi ng | egal codes, the case
m ght be nade that in funds spent there nmay have been as great an
enphasis on enforcenent as on rights--this in regines which, as
denonstrated above, do not have a strong record of respect for
rights, but nost of which were strongly anti-conmuni st.

If this is likely to have been the historic record of AIDin
Asia until perhaps a decade ago [and financial records are not
available so this remains an hypothesis], it is also apparent,
however, that the pattern has been changing. Now, there seens to
be greater attention given to rights in the recent past than ever
before in AID, and the stress is markedly different.

As m ght be expected, the AID record is mxed in AoJ-type
activities, although at this early stage in analysis statistical
data are lacking for AID and its internediaries. Further effort
should go into exploring the programm ng of the mgjor donors in
this field.

3. Law, Human Ri ghts, and Programm ng for Denocracy and
Devel opnent in Asia

Most Anmericans |ink conceptually issues of denocratic gover-
nance, human rights, open markets, and independent |egal systens.
We are historically correct to do so in our own society, and al so
per haps so in Eastern Europe. Even when rights have been viol at ed
and | egal systens seen as serving special interests, public out-
cries in the U S. over tine have aneliorated many of the issues.
There is never a conpleted product, a static, desirable state of
rights; the process of justice and rights is continuous, and is
t hus never conpl etely satisfactory; progress, however, is evident.

Human rights are broadly interpreted in many societies, and
enconpass a spectrumof activities fromfreedomfromtorture to the
"pursuit of happiness.’” Sone constitutions include rights to work
and | ei sure, education and health care, and protection of mnority
rights and | anguages. Most rights in such docunents, however, are
subject to law and concerns about national security and public
safety that are purposefully vague; few are absolute. Thus the
| egal systens in many societies are in tantanount collusion with
[imtations on the rights that the fundanmental |egal docunent of
the society--the constitution--uphol ds. Sone states receiving
maj or AID funding, such as Indonesia, deny the relevance of
internationally respected human rights to that society.

As there is no single criterion for defining human rights,
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there is no sinple or single one for measuring or defining denoc-
racy. The term fashionable following Wrld VWar 11, becane
anbi guously nodified--"people’s,” ’"guided,’” 'adm nistrative,’ and
the like, corrupting the concept in autocratic fadism

It i s understandabl e but m sleading to regard the formal trap-
pi ngs of denocracy--elections--as its singular criterion, and to
conclude that because a state held contested elections it nust
therefore be denocratic. Elections, for exanple, may be indica-
tors, and indeed are probably a formal conponent of any political
process, but not necessarily related to either denocracy or rights.
They are soneti nes bought or corrupted, sonetines ignored [Burma in
1990, Algeria in 1991], or overturned [Haiti in 1990]. Constitu-
tions are witten and rewitten [while passing an i npressive nonu-
ment on this witer’s first visit to Bangkok in 1958, the daughter
of the Head of the King’s Privy Council, his guide, remarked "This
is our nonument to the constitution; and you know we only put up
monunents to dead things." There probably have been over half-a-
dozen constitutions since then]. Human rights problens have been
recently cited in 'denocratized states such as South Korea and t he
Phi I i ppi nes.

Perhaps the ultimate test, if not definition, of denbcracy is
t he peaceful transfer of power between political parties [not fac-
tions of the same party] through the elective process. In Asia
since Wrld War 11, this has only happened in the Philippines, Sr
Lanka, and India. Even in those states, the Philippines el ections
was fol |l owed by the Marcos usurpati on of power through martial |aw.
In India, Indira Gandhi decl ared an energency, suspending rights.
Sri Lanka has been tortured by ethnic killing. Japan has seen the
same party in power since 1953 [not quite as |long as Mexico, and
shorter than the Kuom ntang on Taiwan], Korea has explicitly nodel -
led its ruling party on that of Japan, with the sane hope, perhaps
expectations. Thail and has undergone recurrent coups and a student
revol ution, and Paki stan and Bangl adesh have shared many mlitary
regimes. Singapore allows a nodest opposition [a seat or two in
the | egislature], but brooks no interference in the state's pater-
nalistic view of society. |In Indonesia, the mlitary enter their
26th year of power, with every expectation of continuity. One
m ght go on; the denocratic record in Asia has been poor, although
el ections have been wi dely hel d.

AlD on the policy level has intellectually |Iinked denocracy,
or political pluralism wth open econom c systens and markets, or
econom c pluralism The evidence fromAsia questions the validity
of the claim[at | east over the nediumtern], whatever its accuracy
el sewhere. Al though nost Asian non-conmuni st regi nes have at var-
ious tinmes supported private sector activity, and sone are econo-
mcally the fastest growing states in the world, they have, as
denonstrat ed above, a singularly reluctant attitude to relinquish-
i ng governnental control over the political process, although nost
regimes nowregard the formality of el ections as essential even if
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some discard their spirit.

The 1ink between denocracy, human rights, law, and economc
devel opment nmay be present over the very long term although that
cannot now be denonstrated in Asia. Over a shorter, nanageable
span, however, the Iinks are even nore tenuous, and the evidence is
overwhel m ng in Asia [although the past need not be prel ude--soci -
eties do change]. Korea required from1961 to 1987 for |iberaliza-
tion, not a full denocratic state. Taiwan liberalized in 1991
[from 1929]. Thai |l and has vacill at ed; Si ngapore has yet to
i beralize, and Hong Kong remains a colony with very little self
government. The fastest growi ng states economcally in the world
retain a strong grip on the political process.

The question for donors, since all major bilateral donors now
share the same basic policy stance linking foreign aid to human
rights and political pluralism is the gap between shorter-term
programm ng and | onger-term change. How |long can a donor wait to
expect a causal |ink between plural politics and econom cs? China
and Vi et nam have denied that there is a link at all.

Mul tinational donors in Asia, the Wrld Bank and the Asian
Devel opnent Bank, by their regul ati ons cannot make di stinctions on
the basis of political or human rights grounds. Yet the nmmjor
donors, especially the United States, can influence themto wth-
hol d support to countries violating human rights. Burma [ Myanmar ]
IS a case in point.

W1l legal programm ng shorten or elimnate the gap between
plural politics and economcs? At this stage, the evidence is
unclear, but the likelihood is limted for the fornmer, far nore
distant for the latter. Attitudes toward political pluralism
econom c pluralism and |law and the judicial system perhaps stem
from common sources, which if not nodified over tinme leads to
asynchronous change--sone reform here but possible stagnation
there. This source nmay be concepts of power and the role of the
state, which underlay the basis for state intervention, indeed
sonetines penetration, into the lives, persons, economes, and
representation of its peoples

The di scussion here is not an attenpt to limt progranmm ng,
but rather to encourage realistic expectations over the life of
projects, and, indeed, nore extensive progranmng. Starts should
be made, reforns are required, but realismis necessary.

4. lssues in Asian Legal Programm ng

Because | aw and judicial institutions, formal or informal, are
so fundanental to societies and so conplex, causal relationships
bet ween donor activities and overt institutional or attitudina
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changes, when they are apparent, are difficult to denonstrate.
Eval uati ons, when they exist, are clearer on process efficacy than
the ultimte product. Better |egal textbooks, nore advanced
training, nore efficient court admnistration and the like are
obvi ously i nportant, but they are neans to nore distant and conpl ex
goal s.

There is also a set of fundanental issues that should be ex-
pl ored through study of recipient needs [articulated or inplicit]
and donor programming in the field of law. The answers to these
guestions cannot be determ ned here, but by raising these issues at
this point, the questions can forma backdrop to the i manent field
testing of the research design in Latin America. Based on previous
programm ng experience in Asia, however, sone questions can be
essayed. These should be considered in desk or field studies in
Latin Arerica and in Africa, and in a variety of Asian countries
suggested under selected criteria [see Appendi x 2 for a reconmmended
list].

These issues are grouped into three categories bel ow
A.  General |ssues

1. What is the relationship of AoJ to human rights and deno-
cratic systenms of governance? Could inprovenent of AoJ lead to a
nore efficient but authoritarian systen? |If this is an issue, how
mght it be addressed?

2. Shoul d AoJ programm ng be considered i ndependently or tied
to other, substantive issues [legal aspects of the environment,
agrarian problens, etc.]? Wich approach has proven nore effica-
cious? Way? Should the two approaches be linked? |Is there
evi dence from Al D or other donor progranm ng?

3. To what extent realistically can constitutional reformor
| egi sl ative progranm ng affect judicial reformor human rights?

4. |Is it better for AID to concentrate assistance [if pos-
sible] in countries that have egregiously violated human rights or
alternatively provide support where reforns are al ready wel | al ong?

5. To what extent do justice/law human ri ghts/denocracy prob-
| ens undercut sustai ned econom c devel opnment ?

6. Is reformand i nprovenent of the adm nistration of judi-
cial systenms neutral related to the i nprovenent of justice? If not,
t hen shoul d t hought be given to renamng the project 'the adm ni s-
tration of legal systens’ rather than ’'the admnistration of
justice’ to reflect that position?

7. Are formal [westernized] court systenms often ignored in
the search for justice by significant el enents of the popul ations
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of devel oping countries?

8. Do formal |egal systens reflect, rather than | ead, attitu-
di nal change?

9. If such changes occur first outside the court system or
parallel with them should AoJ projects be considered in a broader
cont ext and suppl enented wi th non-court-centered progranm ng rel a-
ted to legal literacy, rights, legal aid, etc.?

10. In addition to progranm ng within judicial systens, would
it be effective to program | egal assistance with problemoriented
groups where there is a clear constituency to carry action forward?

11. To affect change in attitudes toward |law and justice
shoul d AID encourage in certain societies plural centers of power
based on civic/community and professional or problemcentered
i nterest groups?

12. Can Al D sponsor research [through internediaries] on
i ssues related to corruption, denocracy, and econom c devel opnent ?
How does corruption relate to justice, law, and perceptions of
their efficacy?

B. Recipient |Issues

1. Do donors understand and/or are they responsive to reci-
pi ent needs?

2. Do the recipient elites with whomdonors work reflect their
soci etal needs as a whole, or those of a class, ethnic group, re-
gion, admnistration, etc.?

3. How do donors know the answer to B?

4. Are there alternative and i ndependent neans to get answers
to B above, or surrogate indicators denonstrating a positive or
negative response? Are foreign academ c institutions of use here?

C. Donor | ssues

1. How far should donors go in adm nistration of justice prog-
ramm ng? Beyond judicial systens? Howdoes the [essentially arbit-
rary] definition of program project boundaries have an inpact on
the field of law, justice, human rights, and denocracy?

2. How are AoJ issues [however broadly defined] integrated
into M ssion or Al D Washi ngton progranmi ng, or are they tacked on,
unrelated to potentially conflicting prograns?

3. What types of donor-supported activities seemto be nost
effective [see Appendix 3]? Under what socio-political and/or
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econoni ¢ conditi ons?

4. Insofar as overseas training in technical aspects of |aw
justice is a programming tool, to what extent are the particul ari -
ties of the U S. judicial system neaningful in other societies?
Shoul d there be training in non-judicial fields?

5. Are donor staff adequate to design/nonitor/eval uate these
types of progranms? |If not, what is to be done in garnering inter-
nal or external conpetence?

6. If progranms require a long-term comm tment or gestation
periods before the effects are knows, what evaluative criteria can
t he donor apply [and when] to determ ne program efficacy?

7. If the donor has the capacity to identify problens, are
there performance limtations on the types of projects/prograns in
this field in which the donor has recogni zed conpetence or incapa-
bility? Should the donor, even when a need is recogni zed, reject
proffering support on the basis of lack of capacity to affect
change?

8. Should the donor [e.g., AID] programdirectly or through
internedi aries? Wich has proven nore effective? Wat types of
intermedi aries [foreign, indigenous, nenbership, problemoriented,
etc.] are best for this purpose?

9. What type of coordination exists anong donors internation-
ally and between public and private institutions?

10. Does effective programring in AoJ activities [defined
broadl y] require geographic area and anthropological skills in
addition to | egal know edge? If so, how m ght they be obtai ned?

11. It may be uneconomc for AID to consider internal hiring
for such know edge except as project/program nonitors to act in
peer rel ationships wth outside specialists. Should external as-
si stance be sought? Could any single institution have the capacity
to advise on a worl dw de scal e?

12. Should AID now seek to develop evaluative criteria on
whi ch to consider future progranmng inthis field? Centrally with
field [culture-specific] coll aboration?

5. A Tentative Action Agenda

Even at this early stage of the inquiry, it my not be too
soon to explore an early, tentative, and revisable agenda for A D
action. Any such plan would have to be based on reasonabl e assess-
ments of the situation in a nunber of geographic areas, and m ni -
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mal | y educat ed apprai sals of the answers to many of the issues and
guestions posed above.

At the same tinme, an inventory should be prepared of all major
i nternational NGOs and i ndi genous NGOs in the Asia region that have
prograns affecting the fields of law, justice, human rights, and
denocracy. [There are 18,000 indigenous NG in India alone, so
t he choi ce nust be selective.] This could be acconplished with the
assistance of such groups as the International Conmm ssion of
Jurists [ Geneva], the International Center for Law and Devel opnent,
and the country offices of the Ford and Asia Foundati ons. The
materi al would be of practical assistance to USAIDs in public co-
financing prograns, but the statistics on such groups mght also
serve as surrogate indicators of human rights problens and poten-
tial in any particular society.

The staged agenda i s suggested bel ow
Stage 1 [underway]

Preparation of and field testing the research design in
Latin America in Col unbia. Fol | owi ng conpl etion of that study,
which should incorporate into its field work the questions
articul ated above, the research design should be revised.

Stage 2 [two nont hs]

Rat her arbitrarily [for any decision of nunbers of coun-
tries to be studied would be in a sense arbitrary unless one
studied themall], two additional countries fromLatin Arerica, two
from Africa [one from East and one from West Africa to capture
differing colonial |egal |egacies], and two fromAsia should be the
subj ect of desk studies but with the conmon research agenda. The
i ssues and questions noted earlier should be addressed in short,
anal ytical appraisals. These appraisals should not necessarily
eval uate what AID has [or has not] acconplished. Rat her, they
shoul d ask nore fundanmental questions about needs as articul ated
through data available in the legal, human rights, political
econom ¢, and anthropol ogical literature as well as Al D and ot her
donor docunentati on.

Stage 3 [one nont h]

If then, it is found that patterns energe in access,
efficacy, relevance, etc. of judicial systens, then a nore mature
intellectual framework mght be constructed building in sonme of
t hese el enents.

Stage 4 [three nont hs]

At that point, additional field testing and anal ysis of sone
of AID programm ng should be done in the different geographic
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regions, the results analyzed and witten up. During such field
wor k, the anal ysts m ght wi sh to consi der hol ding | ocal conferences
with PVOs and AID staff to get alternative views of the needs and
t he issues.

Stage 5 [final]

Field guidance is then proposed and cl eared, and an internal
Al D conference[s] held [ perhaps regionally] to discuss the gui dance
in the light of individual country experiences.

Thi s schedul e woul d al | ow new gui dance to be in hand in early
1993, and certain types of programm ng [perhaps through PVO co-
financing or other avenues] to be initiated.

In countries where it i s deened nost appropriate and i nport ant
that these activities be carried out by PVGs [indigenous and
foreign], a local conference mght be held to discuss the issues
and nost fruitful avenues of support and action.
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ADM NI STRATI ON OF JUSTI CE
ASI A REPORT
Appendi x 1
Law, Justice, and the Scope of the Inquiry

The Adm nistration of Justice [AoJ] project may have had its
origins in specific problens connected with the courts and forma
| egal structures in Latin Anerica in the early 1980s, but the
concern of AIDw th the broader issues of justice [its adm nistra-
tion, access, and related issues of rights] long predates the
genesis of that specific project. This is evident both in the
activities and projects supported by field m ssions and by A D -
Washi ngton | ong before the AoJ project was started. Indeed, it was
mandat ed by the Congress through Title | X and ot her aspects of the
Foreign Assistance Act. |In addition, other U S. governnent agen-
cies have also been concerned wth these issues and directly or
indirectly have supported prograns and projects i n areas associ at ed
with justice, sonme for two generations. Concerns about justice by
the United States in the foreign aid context were often perceived
as concerns for stability, especially in the light of various
i ndi genous and foreign leftist threats.

Thus, there are admi nistrative, tenporal, and i ssues of scope
that this report nust address; AIDis an inportant but not a |one
actor in the field. Oher donors have played significant roles in
this arena, and not all have been Anmerican. Although any neani ng-
ful report nust devote its analysis to issues that are germane to
t he sponsor in that sponsor’s adm nistrative terns, the duty of the
witer is to explain the scope of the problemeven as it is then
redefi ned i nto manageabl e and acti onabl e el enents.

This appendi x, therefore, is devoted to discussion of the
broader aspects of the problemof justice intellectually and over
time because there is no way that the issues could be explored in
the body of a short report w thout skewing the report to nore
t heoretical issues, detracting from what is hoped are sets of
guestions as guides for inquiry by the sponsor.

The admi ni stration of justice and the formal | egal systemare
means through which a society codifies its normative views of the
social and political order. Put differently, formal |egal systens
reflect views of justice that are culturally specific.

Justice is defined al so by two other social factors: general
acceptance by the population, and by cultural concepts of what is
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i njustice.

...in order to be considered just, a system of
ethical or |egal ordinances requires not only
a conceived authoritative command but also a
concei ved popul ar consent, acceptances, or
mut ual covenant...In comopn experience, men
turn to the vocabulary of justice when they
confront a real or imagined instance of
injustice...In this perspective, ’justice’
nmeans the active process of preventing or
remedyi ng what woul d arouse the sense of in-
justice...Justice is then nore than a static
equilibriumor a quality of the human will; it
is, as comopn usage has always hinted, an
active process of agenda or enterprise. The
meani ng of the term cones alive whenever one
confronts injustice and ' does justice.

[ Encycl opedi a of the Social Sciences, Vol. 9, pp.341-47]

Legal systens also reflect other societal normns--nost inpor-
tantly, the nature and appropriate use of power, hortatory and
coercive, by the state. Legal systens are directly related to
concepts of the state and its appropriate role.

The formal | egal systemof courts, adm nistration of justice,
and | awyers is thus the tip of the iceberg of social and attitudi-
nal val ues particular to a society. As long as that society is in
isolation, this then was matter for |ocal concern. When, however,
i nternational issues invade once isolated communities, for interna-
tional economc, diplomatic, political, and propaganda reasons the
formal | egal system nust appear [to both sone citizens and to for-
ei gners--one result was the Asian unequal treaties of the nine-
teenth century] to be both nodern and to adhere to international
norns, even when they are at considerable variance with |oca
tradition.

Even within a formal Ilegal code, let alone nore broadly
explored, it is |less efficacious to consider |egal institutions as
responding, in an econom c analogy, to the laws of supply and
demand than to consider the issues in a different context. Re-
search in a variety of Asian societies has, for exanple, shown that
nodern | egal and judicial systens may not address the probl ens of
the people, or that people may not realize that they indeed have
"legal’ problens [as in Korea], as these issues are considered to
be sonething quite different. In sone societies, nodern judicial
systens sonetinmes force traditional non-nodern judicial settlenments
[ Thai l and], and in other societies |egal systens were regarded as
colonial, alien, and thus suspect. |In many culturally heteroge-
neous societies, mnority groups may eschewthe formal | egal system
as a product not of foreign rulers, but indigenous exploiters.
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Under such circunstances, issues of supply and denmand are not
rel evant, and indeed nay be m sl eadi ng, because increased demand
for alien systens often regarded as exploitative are mniml, and
greater supply woul d i ncrease an irrel evant bureaucracy, and i ndeed
possi bly greater [or perceived] exploitation. | ndeed, it could
rather be cogently argued that the demand for ’justice’ is in
response to the supply of ’injustice.

Thus, formal | egal systens are a small, adnmittedly increasing-
Iy inmportant, elenment of access to justice. This access, when it
exi sts, does so nost often in traditional dispute-settlenment nodes
that nmust be understood if the nodern | egal systemis to have any
meaning to the recipients of foreign aid, in contrast to the don-
ors, who often assune the universal efficacy of nodern judicia
syst ens.

The inpartial administration of justice cannot be expanded
wi t hout under st andi ng how t he state and i ndi vi dual s have an i npact
on the society. Were power i s personalized, and entourages forned
around those with power, and/or where the state regards its role as
the only noral and thus appropriate use of power, it i s neaningless
to expect a judiciary to be i ndependent of governnent or those that
exerci se high political or econom c controls. No nodern society is
static, however, and these traditional views are often eroding as
educati on expands and international information becones avail abl e
to w der groups. The even nodest independence of the Korean
judiciary after extensive programm ng only took place after politi-
cal refornms in 1987

Further, many organi zations and i ndividuals |ink inprovenments
inlawand the judiciary to i nprovenents of systens of justice, ac-
cess, equity, devel opnent, and political progress. Evidence, while
scanty and i nconclusive given the difficulty of the nature of the
i ssues, seens to indicate that inprovenents in |law do not neces-
sarily |ead over any neaningful progranmatic period to other and
desirabl e social, political, economc, or institutional changes.
Insofar as |law reflects social nornms, at best it may mrror or
paral l el changes in the social and political order.

| mprovenents in the adm nistration of justice nmust not only be
tied to better adm nistration of systens staffed by better quali-
fied individuals, and ones that are |l ess arbitrary and have broader
contact wth international peers, but they nust be nore relevant to
t he peoples, and be nore accessible in sone culturally neaningful
manner by such desiderata as ethnicity, race, religion, education,
enpl oynent, caste, class, |anguage, region, and the Iike. To
achieve that goal would require social and attitudinal changes
beyond the adm nistration of justice itself, and a broader concept
of the "adm nistration of justice.

Foreign aid in the abstract nust not only address needs, but
it must be geared to what a particular donor can do well [or the
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donor inprove to do better]. Internal consideration of |egal and
judicial programming to be effective nust be sensitive to |oca
i ssues, and should be integrated into the planning fabric of an
i ndi vi dual m ssion and t he Agency nore generally. Oherw se, prog-
rans in one country by one donor nmay be at cross-purposes.

Thi s appendi x, however, is not a plea to abandon AoJ program
mng. To the contrary, it is a call for broader consideration of
t he i ssues, and i ncreased programm ng nore catholic in approach and
nore attuned to culturally specific issues.

| ssues of justice, equity, human rights, and political plural-
ismare likely to be continuing concerns anong foreign aid donors
into the future. The Japanese and the EC have already talked in
these terns. If AIDis to continue to play a vital role in this
arena, it needs to consider training staff who are sensitive to the
broad i ssues connected with justice to either act directly in sone
program ng context, or as virgilian guides to others in the field.
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ADM NI STRATI ON OF JUSTI CE
ASI A REPORT
Appendi x 2
Criteria and Recommendations for the Study of Asian Nations

The Asian cultural, social, and legal traditions are so
het er ogeneous that few, if any, actionabl e concl usions can be drawn
fromthemw t hout a greater understanding of the varying mlieux in
whi ch these | egal systens have operated. The United States govern-
ment, and nore specifically A 1.D., also has a variety of interests
that pronpt the need for and consideration of nore in-depth know
| edge, and thus study of, societies whose inportance tothe U.S. is
of particular concern. This appendix wll recommend the need for
such activities.

Legal traditions have influenced contenporary | egal practices
and environnments. Asian societies and cultures are [with one ex-
ception--Korea] highly diversified and are so nunerous as to defy
meani ngful classifications for purposes of this activity. The
| egal systens from which contenporary adm nistrations of justice
have evolved are nore easily categorized. They relate closely to
concepts of the state and its role, and the role of power [see
Appendi x 1]. Any state that is 'nodern’ in its constitution and
| aws, and has signed the UN Universal Declaration of Human Ri ghts,
is still influenced, even inchoately, by these traditions.

In addition to | ocal dispute settlenent patterns, formal | egal
systens in Asia have evolved from and often nelded with, four
separate legal traditions:

1. The Confucian State

2. The Indian concepts of kingship, Buddhism and the
adm ni stration of justice

3. Muslimlaw
4. The varying colonial traditions
The Confucian concepts of statehood and |aw have strongly
influenced the legal patterns in the follow ng countries/areas:
Chi na, Taiwan, Japan, Korea, Singapore, Vietnam and Hong Kong, as

wel | as anong the nunerous and entrepreneurial Overseas Chinese of
Sout heast Asi a.
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The basic religio-adm nistrative and | egal attributes of the
I ndi an tradition has been a backdrop to governnment and societies on
t he sub-continent and in nmuch of Southeast Asia. Buddhist lawis
critical to understandi ng Thail and, Burma, Laos, Canbodia, and Sri
Lanka.

The heritage of Muslimlaw [the Shari’a] is vital in Pakistan,
Bangl adesh, and Mal aysia, and to a | esser but neverthel ess inpor-
tant degree in Indonesia and the southern Philippines.

The colonial traditions have had a profound effect on |egal
systens and adm nistrations, and concepts of the access to and
functions of the formal |[|egal processes. The nost i nportant
tradition has been that of the British comon |aw. This has
affected all of the sub-continent, Burma, Ml aysia and Singapore.
The French tradition affected the former |ndochina countries, and
Dutch law did so in Indonesia. The German | egal and adm nistrative
system adopted by Japan in the nineteenth century, was exported to
Korea, where it is still evident along with Japanese edicts and
regul ations. The United States has profoundly affected | egal in-
stitutions in the Philippines, and have had sone far nore nodest
effect on Korea.

Any anal ysis of the adm nistration of justice in Asia should
sel ect sone countries in which the United States had strong inter-
ests, and which are likely to be inportant to the U S. in terns of
trade, investnent, security, cultural and intellectual relations,
Asians resident in the US., and to AID into the future. Thi s
sel ection, together with the judicious choice of countries to be
studi ed that enconpass a broad spectrum of the four traditions
cat egori zed above, woul d produce results that could be considered
generally representative of Asia fromwhich, therefore, |essons or
hypot heses m ght be drawn, and fromwhi ch recommendati ons m ght be
made for future activities. Thus this approach nelds the very
practical with what is intellectually desirable.

O her criteria have al so been included in the selection pro-
cess. These are: [1] the relative degree of freedom politica
pluralism independence of the judiciary, respect for human rights,
and aut horitarianism [2] the degree of econom c devel opnent or per
capita inconme; [3] the extent that a state participates in the
wor |l d econony through trade and i nvestnment, and thus has an exter-
nal need for nodern and internationally recognized | egal systens;
and [4] the degree to which there is equity in access to the fornma
[or informal] | egal and adm nistrative systens. O her issues that
have been considered include the role of the mlitary, the hetero-
geneity of the society, and insurgencies centered on perceived
i njustices.

On the basis of assuring a representative conpendi um of the
traditions and contenporary situation in Asia, the follow ng
countries are reconmmended for study:
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1. Korea: a Confucian state with close links to the
Japanese | egal /adm nistrative system strong U S
but no AID interest, as AID has no renmining
interests in any Confucian state; recently [1987]
politically pluralistic with a nore independent
judiciary; inportant mlitary involvenent in the
state; and a culturally honbgenous society.

2. Philippines: Strong U S and AID interests, and a
system nost influenced by the U S., with inportant
Muslim undertones in the south; now politically
plural with a free press, and a free judiciary.

3. Thail and: Lacking a colonial past, Thailand is unique
anong possi bl e choices. There is a strong U S. and
nore nodest AID interest there; it is a quintes-
sentially Buddhist culture influenced by Indian
concepts of kingship; and a reappearing mlitary
presence.

4. Indonesia: Strong US. and AID interests within a
nodi fied Islamc and continental |egal systemwth
an authoritarian base controlled by the mlitary;
an exceptional |y heterogeneous society.

5. Pakistan: Strong U S. and AID interests;, a Mislim
| egal resurgence; a common | aw background; strong
mlitary influences.

A few words should be witten on why other countries were not
recommended. India would be an inportant study of a society ener-
gent from the conmmon |law tradition, but the caste structure and
Hi ndu religious background, plus the vastness of the material and
literature, would nmake the study nore difficult and allow fewer
| essons than another choice, such as Pakistan. Si ngapore as a
Confuci an society is perhaps too small as a city-state from which
to draw | essons. Hong Kong, | aissez faire par excellence, is stil
a colony and is not representative.

At this tinme, it is clear that if the study has to focus,

t hese societies offer the nost promsing mx. It is not appropri-
ate now to make recommendations whether all or any of these
societies warrant field research. It may be that they could be

studied through desk research alone, but this could better be
determ ned when the client’s interest has been ascertained, the
timng and funding determ ned, and the research design tested in
the Latin American context.
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DEVELOPMENT ASSOCI ATES
ADM NI STRATI ON OF JUSTI CE
ASI A REPORT
Appendi x 3
Programm ng Scherma/ Mbdal iti es

Inreview ng the avai |l abl e docunent ati on on | egal progranm ng,
i ncluding the admi nistration of justice, it seemed useful to create
a chart of those types of programmng that various donors have
enployed in the past to inprove the field, however narrowWy or
broadly it is defined. The purpose of including it hereis to note
the variety of nethods and institutions that m ght be enployed in
such efforts. At a later date, we will attenpt to judge the ef-
fectiveness of sone of these activities. Here they are listed with
sonme short exanples or nodels. 1t should be renenbered that these
categories are not exclusive: progranm ng crosses many nodes.
Three general divisions of this schema are: [1l], Institutiona
programm ng nmechani sms [AID or funded internediaries]; [2] Typol -
ogi es of assistance by various categories; and [3] Progranm ng
nodes. Any project or activity would normally fall into all three
cat egori es.

1. Programm ng Mechani sns
A. Direct [AID
B. Through Internediaries [AID fundi ng ot her groups]
1. U.S./International

a. Public Internediaries [e.g., The Asia Foun-
dat i on]

b. Foundati ons/ PVGs [ non-nenbership, e.g., The
Ford Foundation, Rockefeller Foundati on,
AAFLI ]
c. PVGs [nmenbership, e.g. Catholic Relief]
2. I ndi genous

a. Public [e.g., a mnistry or court]
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2.

3.

b. Private [professional, etc, e.g. bar asso-
ciation, judicial scriveners]

c. Private PVGOs [e.g., local human rights
gr oups]

3. Regional [e.g., LAWASI A]

Typol ogi es of Assi stance

A. Advisory Services [technical assistance]

1. Internal to Organization [e.g., hiring expert
legal /justice related staff]

2. External to sone other Organization [e.g.
funding to allow organization to hire
staff]
B. Training

1. Staff training

2. Internal to Country [e.g., formal, |ega
t rai ni ngj
3. Externa
[e.g., long, short, formal, on-the-job, etc.,

degree, internships, etc.]
C. Books/Professional Materials

D. Equi prent / Bui | di ngs/ Capi tal Equi prent [e. g., equi pnent
for law |ibraries]

E. Institution Building
[e.g., funds to hire staff for |aw school
etc. ]

F. Funds for Action Projects [e.g. rural |egal aid]

G Research [e.g., survey on attitudes toward |aw

H. Conferences/International Contacts
[e.g., attendance at LAWASI A neeti ngs]

Programm ng Modes

A. Constitutions [e.g., revising constitutions]
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B. Legislatures/Legal Drafting [e.g., working wth
| egi sl at ures]

C. Formal Legal Systens

1. Courts [e.g., approving admnistration of
justice]

2. Mnisterial/Executive Branch
[e.q., public adm nistration, regul atory
agenci es, etc.]

3. Law School s

4. Paral egal Organizations
[e.g., judicial scriveners]

D. Professional Oganizations [e.g., Bar Associations,
etc. ]

E. Informal Systens
1. Dispute Settlenent
2. Legal Ad
3. Legal Counseling
4. Human Ri ghts
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DEVELOPMENT ASSOCI ATES

ADM NI STRATI ON OF JUSTI CE

ASI A REPORT

Appendi x 4

The Asi a Foundati on

Fromits inception in 1954, The Asia Foundation articul ated
its role as the furtherance of denocracy and denocratic institu-
tions in Asia. This was conceived broadly to strengthen internally
those critical institutions in any society in which the Foundation
worked to contribute to this broad aim to allow themto play a
nore constructive role in their own societies, and to |ink those
institutions to broader international organizations, especially
American but not |limted to the United States. Today, the Presi-
dent of The Asia Foundation has been quoted as saying the goal of
the Foundation is to help make denocratic institutions in Asia
wor k.

Froma relative early period, |law and | egal progranm ng, in-
cluding the adm nistration of justice, was an i nportant el enent in
that effort. Sonme figures have been gleaned from the annual
reports and included in the body of this effort. Here, current
[ 1991] highlights of the Foundation’s program are mentioned.

Denocratization is a major focus of Foundation activity, and
the organization is aware that the process is both diverse and
conpl ex. The Foundation notes that it has provided support to
"virtually every national parliament in Asia." It has broadly
supported the field of law and justice both as an essential
conponent to denocratic governance and as a necessary under pi nni ng
to continued economc growh. It has supported activities with a
variety of NGO and universities related to law, and through
assistance fromthe Luce Foundation, it wll work on [ egal reform
and accountability in Thailand, China, the Philippines, Laos, and
Mongolia. The Asia Foundation fromits earliest days has had cl ose
associations and programmng with the nedia and the press. The
Foundati on continues to programregionally inlaww th a variety or
or gani zati ons.

In addition to its programmng in law through its field
of fices and its San Franci sco headquarters, the Foundation’s Center
for Asian Pacific Affairs [ CAPA] has enbarked on a two-and-a-half
year program on denocratization in Asia. It conceives as the
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process of denocratization as three phases: political liberaliza-
tion; denocratic institutionalization, and denocratic consolida-
tion. Although the first phase may occur quickly [Korea] or slowy
[ Thai l and], the second phase "requires the creation of institu-
tions, laws and processes that:

1. allow for regular, non-violent, and neaningful politica
conpetition;

2. enabl e popular participation in the selection of |eaders
and policies; and

3. guarantee the civil and political liberties necessary for
meani ngful political conpetition and participation.”

The follow ng factors are central to the Foundation’s concep-
tualization of the issues religion, ethnicity and culture, the
structure of the state, levels of political participation, civi-
l[ian-mlitary relations and national security concerns, and
econom ¢ condi tions.
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DEVELOPMENT ASSOCI ATES
ADM NI STRATI ON OF JUSTI CE
ASI A REPORT
Appendi x 5
The International Center for Law and Devel opnent

The Center, a non-profit organization founded in 1978 as a
descendent of the International Legal Center, is engaged in a two-
year program financed by the Asian regional program of The Ford
Foundati on concentrating on "Partici patory Devel opment and Enf or ce-
ment of International Human Ri ghts Standards in the Rural Poor and
D sadvantaged in Asia.”

The Center notes that al though there has been a proliferation
of Asian NGOs over the past decade concentrating on human rights in
both nore |iberal and authoritarian societies, they have generally
concentrated at the national |evel in their prograns, and they have
failed to use fully the international human rights [ aw and institu-
tions in their prograns. The Center believes that "In sone coun-
tries because of the vicious attacks on the independence of the
judiciary and the legal profession, the national forum can no
| onger provide redress and justice to the victins of human rights
violations. In other countries, which are turning back to denoc-
racy, governnents are di splaying increased sensitivity to interna-
tional public opinion."

The program will use six international human rights instru-
ment s:

1. The UN Convention of the Rights of the Child;

2. The Convention on Elimnation of Al Fornms of Discrin na-
tion Agai nst Wnen;

3. The Convention Concerning the Protection and I ntegration of
| ndi genous and O her Tribal and Sem -Tribal Populations in
| ndependent Countri es;

4. The Draft Convention on the Protection of the Rights of Al
M grant Wrkers and Their Famli es;

5. The Draft Convention on the Control of Trans-boundary
Movenent of Hazardous Wastes; and
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6. The UN Declaration on the Human Rights to Devel opnent.

The project will include the preparation of briefing docunents
for Asian NGOs, national neetings, regional issue papers and
strategi es, docunentation and di ssem nation of materials and dat a,
and the preparation of a final nonograph on key concepts, problens,
and strategies for affected groups.

In addition to their program on Ecol ogy and Human Ri ghts,
whi ch is supported by the Swedi sh Agency for Research Cooperati on,
athird project, supported by the Swedi sh I nternational Devel opnent
Agency, is on "Strengtheni ng Nati onal Human Ri ghts I nstitutions for
the Rural Poor in Devel oping Countri es. It wll focus on the
judiciary and the |l egal profession. Under it, two working groups
wi || be established.

The first, Asian Wrking Goup on the I|Independence of the
Judiciary, would consist of seven to ten |leaders of the |ega
prof ession, and chaired by a retired judge. The group woul d focus
on two tasks: identification of factors |leading to the erosion of
t he i ndependence of the judiciary, and formul ati on of strategies to
arrest such erosion and strengthen the i ndependence of the judici-
ary; and identification of specific |egislation and policies that
vi ol ate or strengthen established norns on the judiciary’s indepen-
dence. Reports will be prepared for the International Bar Associ a-
tion and the International Conm ssion of Jurists.

The second i s the Asian Wrki ng Goup on the Legal Profession.
It would consider ways the judiciary could help establish the
i ndependence of the | egal profession, reforns needed to assist the
| egal professioninits defence of human rights, and reforns neces-
sary to enhance the judiciary’'s effectiveness and its ability to
enforce the human rights of the poor and di sadvant aged.

The Center is a small organization, and the magnitude of the
funding involved in these prograns is not now known, nor is the
record of their previous activities, as staff of the Center are
currently travel ling overseas.
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DEVELOPMENT ASSOCI ATES

ADM NI STRATI ON OF JUSTI CE

ASI A REPORT

Appendi x 6

The Ford Foundati on

The Ford Foundation probably has the |ongest and the nost
di stingui shed record of assistance in law in Asia, although tine
does not now permt extensive review of their past prograns. It
was The Ford Foundation that originally brought Japanese judges to
the United States in a major programin the early 1950s, and then
| ater established the International Legal Center by making inde-
pendent its office that had responsibility for nmuch of the Founda-
tion's | egal work.

The Ford Foundation’s recent and current prograns in a variety
of Asian countries are based on field activities, and are in addi -
tion to projects carried out fromits headquarters.

Bangl adesh

For the past four years, Ford has engaged in a Human Ri ghts
and Social Justice Program consisting of three strategies: [1]
support for building the capacities of |ocal human ri ghts organi za-
tions, including the Coordinating Council for Human Rights in
Bangl adesh, and the Madari pur Legal A d Associ ation. These organi-
zations nonitor election and engage in legal literacy and tradi-
tional nediation efforts; [2] assistance to |egal professions and
the governnment to enforce human rights; and [3] encouragenent of
advocacy groups to do investigative research and NGO training in
political and civil rights.

Since political l|iberalization. the Dakha program w |l also
assist in civil-mlitary relations, public institutional reform
including village | evel institutions, wonens’ rights, the rights of
ethnic mnorities in the Chittagong Hill Tracts, and strengthening
NGO advocacy.

| ndonesi a

Si nce t he I ndonesi an gover nment does not recogni ze the appli -
cability of internationally recognized human rights in Indonesia,
and since all Ford projects nmust have prior approval of the Indo-
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nesi an government, the Foundation nust program obliquely in this
field. Sonme activities and fields include resource rights and
access [in, for exanple, Irian Jaya and Kal i mantan], environnent al
law, wonen’s rights, human rights advocacy and |egal aid, and
governance through sectorally focussed progranms on rural poverty
and resources, and consuner advocacy.

Chi na

The Foundation concentrates it prograns on devel opnent and
reform of the |legal system Training and research is planned to
"strengthen maj or centers of |egal education and research, enhance
the capabilities, integrity, and i ndependence of key | egal institu-
tions, and encourage research with applications for | aw and policy-
making in areas of direct relevance to rights and governance."
Included in these efforts are grants to the Institute of Law at the
Chi nese Acadeny of Social Sciences on the theory and practice of
rights, work on constitutional |awat the Huaxia Institute of Legal
Culture, and to the Administrative Legislation Research G oup.
Wrk is also expected at Beijing and Fudan universities in these
fields.

Thai | and

The underlying rationale of the Thai program cutting across
all sectors, is the "'secularization of the bureaucracy” and
"breaching the nonopolistic barriers of bureaucratic decision-
maki ng," by opening up the process of regul ations and | egislation
to a broader spectrum of the society. A critical concept is the
strengt hening of |ocal interest groups, |ocal comunities, |ocal
NGOs, and the academ c conmmunity. The Thai programis thus con-
ceived holistically, although there are various foci including
aspects of refugees and their rights, and wonen’s affairs.

The Phi li ppi nes

The Ford programaddresses fundanental problens of justice and
governance by helping to build civic institutions to help the poor
and weak, and increase their capacity to use the |l egal institutions
to protect and pronote their rights and inprove the governnent’s
response to their needs. G ants include public interest |aw,
i nking the NGO community to | aw school s, inproving | egal services,
civic participation by NGO, and support to various grass roots
| evel organizations. An inportant elenent of this overall program
is related to social justice and land rights. Ford support for
this category alone is significant, some $1.7 mllion over several
years and to a wide variety of institutions.

I ndi a, Nepal, and Sri Lanka

The fundanental issue in rights and governance in India is
national unity within the framework of ethnic and regi onal diversity
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In Nepal, with a denocratic revolution, the roots are shall ow and
poverty pervasive. In Sri Lanka, the political outlook is stil
uncertain. In India, the Foundation supports legal literacy and
prof essi onal | egal services for disadvantaged groups, research and
advocacy on natural resource and environnental |aw, and wonen’s
rights litigation and advocacy.

Si nce 1975, the Foundation in India has focused its programon
devel opment of public interest laww th two specific goal s: inprov-
ing access to justice for disadvantaged groups, and inproving the
knowl edge and experience of professionals engaged in social jus-
tice.

In India alone, the Foundation estimates that there are sone
18,000 NGO3s in all fields, and the Foundation is assisting sone to
servi ce better di sadvantaged groups, and is planning to assist the
formation of a NGO Advocacy Institute to provide training and
assi stance to such organi zati ons.
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DRAFT

February 15, 1992

D. Steinberg

Pur pose

Pr oduct s

ADM NI STRATI ON OF JUSTI CE RESEARCH DESI GN

Devel opnent Associ at es

To prepare anal yses of the Al D supported Adm nistration
of Justice [AoJ] projects in Latin Anerica, Asia, and
Africa as a necessary condition for making recommenda-
tions for future Agency actions.

A set of actionable recommendations to AID for future
programns/ proj ects on regional /national /cul tural bases, as
necessary, through:

1. Analyses of the articulated and inchoate needs
and demands of the heterogeneous el enents of vari-
ous societies/regions for justice as variously
def i ned;

2. Analyses of U S. foreign policy and devel opnen-
tal objectives in the geographic areas of concern,
and their relationships to [1] above;

3. Analyses of A I.D. prograns/projects and their
results in ternms of [1] and [2] above;

4. Analyses of the integration of these efforts
into country plans and priorities, mssion state-
ments, and other AID policy docunents;

5. Analysis of the organizational and adm nistra-
tive capacity of AID to conceptualize, adm nister
eval uate, and refornul ate as necessary such prog-
rans/ proj ects;

6. Analysis of the activities of other donors in
this field;

7. Anal ysis of programinternediaries [foundations,
PVGs, NGOs, both indigenous and foreign] and their
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Scope of

roles in this process.

| nqui ry

Two el enents nmust limt the scope of this study. First,
the Adm nistration of Justice is one necessary but |im -
ted aspect of U. S. concerns for achievenent of foreign
pol i cy and devel opnental objectives. The links [be they
causal , sequential, parallel, and/or tenporal] between
denocratic pluralism [The Denocratic Initiative] as a
foreign policy goal and econom c [market] pluralismas a
devel opnental need are only partly enconpassed by the
AoJ. Second, justice conceptually is culturally deter-
m ned, as are other related concepts such as fairness or
corruption. They reflect societal norns.

Access to sone systemof justice, nodern or traditional,
is an aspect of equity, as indeed is access to the nar-
ket. Insofar as devel opnment and long-term U S. foreign
policy objectives relate to political stability, equity
beconmes inportant. Any inquiry that purports to address
program acconplishnments in AoJ thus nust consider these
broader range of issues in the research design, even if
it nmust exclude sone of these nore basic considerations
inits inquiry for reasons of tine and noney.

Thus, the study will concentrate on projects and prograns
within the AoJ category, but wll take cognizance of
their role and i nplications nore broadly, and especially
how AoJ activities conplinment, supplenent, or are at
vari ance with these el enents.

Conceptual Framework and | ssues

The study wi |l address:

A. The role of the nodern judicial systemin polit-
ical, social, and historical contexts, since many
systems were inposed through colonial/foreign
i nfl uences.

B. The relationship, if any, of the nodern judicial
systemto traditional dispute settlenment and adj u-
di cati on met hods.

C. Access [by class, region, class, ethnicity,
religion, caste, etc.] to nodern or traditiona
judicial/dispute settlenent institutions or facili -
ties.
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D. The process of judicial review

E. Determ nants and concepts of l|egal justice as
defined by the culture and internationally accepted
norms [e.g., UN Declaration of Human Ri ghts, etc.].

F. Elements of the | egal system

G Dinensions for assessing the functioning of the
judicial system

1. Judicial independence

2. Fairness

3. Accessibility/responsiveness

4. Popul ar perceptions of the system
5. Reliability

6. Professionalism

7. Efficiency

8. Accountability

9. Corruption

H. Non-judicial factors that inpinge on AoJ and
rel ated projects.

|. Constitutional factors that have an inpact on
judicial systens and justice.

J. Expectations of donors, internediary organiza-
tions [e.g., The Asia Foundation, etc.], and recip-
ient institutions concerning results.

K. AID, other donor, and internedi ate precursors to
the AoJ programand their relationships, if any.

Met hodol ogy

This study nust be interdisciplinary in character, both
drawi ng upon a vari ety of specific social science skills,
geographic area and culturally specific know edge, and
| egal acunmen, as well as integrating themthroughout the
anal yses.

The research will explore primary and secondary materi al
fromthe academ c and | egal communities and fromAID and
ot her donor and intermedi ate sources. Selected practi -
tioners will be interviewed froma variety of donors, as
wi || accessible academ c specialists on these studies.

Selected countries to be investigated will be chosen
based on past types of projects and internedi aries, |evel
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of devel opnent, judicial systens, and other relevant
factors. Specific cases studies will be docunented.
Most studies will be limted to desk research, although
afewfield studies may be i naugurated. Tinme and fundi ng
will not permt an extensive series of such efforts. The
research design will be field-tested in Colunbiain April
1992, and then nodified and applied to other Latin
Anmerican states as well as Asia and Afri ca.
Eval uati on Questions

The followng illustrative series of questions wll be
asked:

A. For each society under review
The Setting
The Needs
The Prograns/ projects

The acconplishnments

1
2
3
4
5. Costs related to acconplishnents
6. The adm nistration of the progrant project
7. The generalizable | essons fromthis study
8. Recommendations for future projects
B. For donor/internediary institutions
1. Adequacy of conceptualization of the issues
2. Staff capacity
3. Administrative systens
4

Integration of AoJ activities into mminstream
organi zational priorities and activities

5. Fol |l ow up/eval uative capacities and activities
C. For the programas a whol e:

1. Program | essons fromthe anal yses

2. Adm nistrative | essons fromthe anal yses

3. The efficacy of internediaries generically and
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N9

specifically
Recommendati ons for policy actions

Recommendations for program adm ni strative
actions

Recommended fundi ng | evel s by area/ program etc.

Recommended eval uati on requirements, timng, and
met hodol ogi es
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February 20, 1992
D. Steinberg

ADM NI STRATI ON OF JUSTI CE
Programm ng Scherma/ Mbdal iti es

[ Applicable to AID and to Internediaries]

1. Programm ng Mechani sns
A. Direct
B. Through Internediaries
1. U.S./International
a. Public Internediaries
b. Foundati ons/ PVGs [ non- nmenber shi p]
c. PVGs [ nenbership]
2. I ndi genous
a. Public
b. Private [professional, etc]
c. Private PVGs
3. Regional [e.g., LAWASI A]
2. Typol ogi es of Assi stance
A. Advi sory Services
1. Internal to Organization
2. External to sone other Organization
B. Training
1. Internal to Country

2. Externa



[l ong, short, formal, on-the-job, etc.]

Books/ Pr of essi onal Material s

I nstitution Building

@ m m o O

Resear ch

H. Conferences/International Contacts

3. Programm ng Modes

A. Constitutions

B. Legislatures/Legal Drafting

C. Formal Legal Systens
1. Courts
2. Mnisterial/Executive Branch
3. Law School s
4. Paral egal Organizations

D. Professional Organizations [e.qg.,
etc. ]

E. Informal Systens
1. Dispute Settlenent
2. Legal Ad
3. Legal Counseling
4. Human Rights

| SSUES
Rol e of Denocratization in relation to | aw?
Rol e of Representative Governnent?

Role of Public Administration related to | aw?

Equi pnent / Bui | di ngs/ Capi tal Equi pnent

Funds for Action Projects [e.g. rural |egal aid]

Bar Associ ati ons,



Essential issue of the concept/enploynent of power and |aw and
justice?

In reviewing, even in a cursory manner, the reporting on | aw
in The Asia Foundation, the concept of law and its relations
received different stresses in different periods. These included:
| aw and devel opnent, resource managenent, human rights, denocracy,
public adm nistration, private sector, etc. Even to determ ne what
a single organization did in the admnistration of justice, one
must go beyond the law field to other categories dependi ng on our
definition of justice and needs in any society.

We nust also review the activities of a variety of other
organi zations [internmediaries] to determine their roles; e.g., The
Ford Foundation, The Luce Foundation, the International Legal
Center, various human rights groups, etc.

It seens necessary first to define the term’justice’ and then
"the administration of justice.’
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